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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellant, 
vs. 
LANCE PETERSON, 
Defendant/Appellee. 
Case No. 20020330-CA 
BRIEF OF APPELLEE 
JURISDICTION 
This Court has jurisdiction under Utah Code Ann. §§ 77-18a-l(2)(a) and 78-2a-3(2)(e). 
STATEMENT OF THE ISSUES AND STANDARDS OF REVIEW 
Point I: Is the appeal of the refusal to bind over Peterson on Count 2 timely? 
Standard of Review: Whether a court has subject matter jurisdiction is a question of law. 
State v. One 1980 Cadillac, 21 P.3d 212 (Utah 2001) 
Point II: Is the appeal moot? 
Standard of Review: The question of whether an appeal is moot is a question of law. 
Burkett v. Schwendiman, 773 P.2d 42 (Utah 1989) 
Point III: Was the decision of the trial Court to refuse to bind over Count 2 error? 
Standard of Review: The standard of review on this issue is a question of law reviewed 
for correctness. State v. Clark, 20 P.3d 300 (Utah 2001) 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
The following constitutional provisions, statutes, and rules are relevant to the 
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determination of this case: 
Utah Code Ann. § 77-18a-l(2)(a) 
Utah Code Ann. §77-18a-l(2)(f) 
Utah Code Ann. §78-2a-3(2)(e) 
Utah Rules of Appellate Procedure, Rule 5(a) 
Utah Rules of Criminal Procedure, Rule 24 
STATEMENT OF THE CASE 
Defendant Peterson was arrested on October 18, 2000, and subsequently charged with 
three offenses, Possession of Marijuana with intent to Distribute (Count 1), Possession of 
Methamphetamine (Count 2), and Possession of Drug Paraphernalia (Count 3). Following a 
preliminary hearing held on January 12, 2001, the trial Court bound Peterson over on Counts 1 
and 3, but refused to bind over on Count 2, finding that there was insufficient evidence to 
establish the burden of proof as to the possession of the methamphetamine, specifically citing the 
fact that all the State had offered was a "presumptive test" to prove methamphetamine. R. 121: 
39 and 40. The Court's action is reflected in a written minute entry dated January 12, 2001, 
indicating that probable cause was found on Counts 1 and 3 only. Peterson was formally 
arraigned on the two remaining counts of the Information on January 19, 2001. At that time the 
State was aware that Count 2 of the Information had not been bound over. The State failed at 
that time to request any relief or to seek review of the trial Court's decision not to bind over 
Count 2. 
Over two and one-half months after the Court's refusal to bind over Count 2, the State 
filed a Motion to Reconsider and then refiled the motion On February 25, 2002. The trial Court 
2 
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ruled that the motion to reconsider filed by the state did not comply with the provisions of Rule 
24 of the Utah Rules of Criminal Procedure and must be filed within ten days of the order of 
dismissal. Therefore, the Court found the motion to be untimely and denied the motion. R. 103-
105. 
The trial Court subsequently granted Petersen's Motion to Suppress Evidence on April 3, 
2001, which resulted in the dismissal of the remaining two counts in the Information. R. 71. 112. 
The State then appealed the order of dismissal. 
SUMMARY OF ARGUMENT 
The State has failed to timely appeal the dismissal of Count 2 of the Information. The 
offense was dismissed at the time of the preliminary hearing and the State failed to take the 
appropriate action to preserve the issue or timely appeal the decision. 
The question of whether the trial Court erred in dismissing Count 2 at the conclusion of 
the preliminary hearing is moot, the Court having granted the subsequent motion to suppress the 
evidence. The rights of the litigants would not be affected by the ruling of the Court. 
The trial Court did not err in dismissing Count 2 as there was not sufficient evidence to 
establish the elements of the offense applying the standard of proof required at preliminary 
hearing. > 
ARGUMENT -
POINT I 
THE STATE'S APPEAL OF THE DISMISSAL OF COUNT 2 IS NOT TIMELY, 
THEREFORE, THIS COURT HAS NO JURISDICTION TO HEAR THE 
APPEAL. 
The trial Court dismissed Count 2 of the Information in this case at the close of the 
-> • 
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preliminary hearing on January 12, 2001. Peterson was not required to appear and answer to the 
charged offense in Count 2. Count 2 was dismissed totally, not reduced from a felony to a lesser 
by the trial Court. The appellant did not file any appeal or other petition for review of that 
decision until over one and one-half months later, in the form of a Motion to Reconsider. 
Utah Code Ann. § 77-18a-l(2)(a) provides that the prosecution can take an appeal from 
the dismissal of a felony information following a refusal to bind over. Where a magistrate 
refuses to bind a defendant over for trial on a felony, Utah Code Ann. §77-18a-l(2)(f) provides 
that the prosecution may file a petition for review with the appellate courts. These remedies 
would be in the nature of interlocutory petitions and would have to be filed within 20 days of the 
date of the decision sought to be reviewed pursuant to the provisions of Rule 5(a) Utah Rule of 
Appellate Procedure. 
Further, the order of dismissal from which the appeal was taken, only dealt with the two 
remaining counts in the information, Counts 1 & 3, which had both been bound over and which 
were then dismissed upon the motion of the State. R. 123: 3-4. Both parties were aware that the 
only remaining offenses before the Court were the offenses set forth in Counts 1 & 3. It is also 
clear that the appellant belatedly determined to obtain review of the dismissal of Count 2 by 
filing the belated motion to reconsider. 
This is not a case where the magistrate simply refused to bind over the offense, but 
granted a defense motion to dismiss the offense. R. 121: 39-40. Where the magistrate did not 
simply refuse to bind over Peterson on Count 2, but granted a dismissal of the case, the dismissal 
constituted a final order. See State v. Jaegar, 886 P.2d 53 (Utah 1994), wherein the appellate 
Court held thatan order dismissing the information was a final order as opposed to a refusal to 
4 
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bind over. 886P.2dat55. 
Peterson asserts that appellant failed to file for a timely review of the trial Court decision 
and as such is barred by raising the issue on appeal. 
POINT II 
THE STATE'S APPEAL IS MOOT SINCE THE REQUESTED RELIEF 
CANNOT AFFECT THE RIGHTS OF THE LITIGANTS. 
Following the dismissal of Count 2 and Peterson's arraignment on Counts 1 and 3 of the 
Information, Peterson filed a motion to suppress the evidence obtained by the police in 
connection with his arrest and detention. At the time of the hearing on that motion, the trial 
Court granted the motion. The state took no appeal from that ruling and have-conceded in 
appellant's opening brief that appellant does not challenge the ruling granting the motion to 
suppress, but only the dismissal of the methamphetamine charge. Appellant's opening brief page 
4. .. 
Peterson asserts that the granting of the motion to suppress and the State's failure to 
challenge that ruling renders the issue of the dismissal of Count 2 moot. Under the mootness 
doctrine, a case is deemed moot when the requested judicial relief cannot affect the rights of the 
litigants. Burkett v. Schwendiman, 113 P.2d 42 (Utah 1989), citing Jones v. Schwendiman, 113 
P.2d 893 (Utah 1986). See also State v. Sims, 881 P.2d 840 (Utah 1994), wherein the Utah 
Supreme Court held that the failure of the State to challenge a suppression ruling by the Utah 
Court of Appeals rendered the issue moot in the subsequent certiorari review. 
In this case, in the event the Court were to find that the trial court had erred in refusing to 
bind over Count 2, the State would be precluded from proceeding since Peterson's motion to 
5 
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suppress the evidence was granted. The issue is therefore moot. 
POINT III 
THE TRIAL COURT DID NOT ERR IN DISMISSING COUNT 2. 
Peterson asserts that the decision of the trial Court in dismissing Count 2 at the close of 
the preliminary hearing was proper. Peterson argues that the prosecution failed to present 
believable evidence sufficient to establish the offense. Although the appellate Courts have 
recently redefined the standard of evidence necessary to sustain a bind over, the magistrate does 
not act as a "rubber stamp" and the State must still establish the prima facie elements of the 
offense charged. State v. Hester, 3 P.3d 725 (Utah App. 2000). In State v. Clark 20 P.3d 300 
(Utah 2001), the Court stated: 
We hold that to prevail at a preliminary hearing, the prosecution must still produce 
"believable evidence of all the elements of the crime charged," State v. Emmett, 839 P.2d 
781, 784 (Utah 1992)(quoting State v. Smith 675 P.2d 521, 524 ( Utah 1983), just as it 
would have to do to survive a motion for a directed verdict. However, unlike a motion 
for a directed verdict, this evidence need not be capable of supporting a finding of guilt 
beyond a reasonable doubt. 20 P. 3d at 305 
The prosecution failed to establish that the Defendant possessed the controlled substance 
methamphetamine, one of the essential elements of the offense of possession. The substance 
found was a white, crystal substance. There is no evidence that the nature of the substance found 
could be established by mere visual examination. The one officer who was called to testify at the 
preliminary hearing did not give believable testimony concerning the testing of the substance. 
He first stated that he thought that he was the officer who tested it. R. 121:36 He then stated that 
he did not recall if he conducted the test. (R. 121: 38) He then said "If I didn't do the test, I 
observed it." (R. 121: 38) The trial Court found the evidence of the nature of the substance 
6 
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insufficient. Based upon the record, that determination should be upheld. The officer's memory 
and account of the testing of the substance was clearly not believable and the trial Court's 
assessment of the lack of evidence is supported by the record of the officer's testimony 
demonstrating a failure to recall events in a believable manner. 
CONCLUSION 
For the foregoing reasons, Peterson respectfully requests this Court affirm the dismissal 
of Count 2. 
RESPECTFULLY.SUBMITTED this 13th day of December, 2002. 
ALDRICH, NELSON, WEIGHT & ESPLIN 
MICHAEL D. ESPLIN 
Attorney for Appellee 
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